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COMMENT
Sacred Sites and Federal Land Management: An Analysis of the Proposed
Native American Free Exercise of
Religion Act of 1993
INTRODUCTION
In 1978 Congress passed the American Indian Religious Freedom
Act (AIRFA).' AIRFA's purpose was to state a congressional policy of
protecting and preserving the inherent right of Native Americans to
"believe, express, and exercise" their traditional religions, including but
not limited to access to religious sites.2 Since its passage the United
States Supreme Court has interpreted AIRFA as merely a governmental
policy statement that confers no cause of action to enforce its provisions.3
Attempts in 1988 and 1989 to legislate teeth into AIRFA failed.4 A 1993
draft bill, S.1021, is the latest attempt to provide protection for Native
American religious practices.5
The new proposal, a freestanding bill entitled The Native
American Free Exercise of Religion Act of 1993 (NAFERA), addresses
religious freedom in four areas: protection of sacred sites6 in Title I,
traditional use of peyote in Title II, and prisoner's rights and religious
use of eagles, plants and animals in Titles III and IV.7
This comment is presented in two parts: Part I will provide a
brief background on AIRFA and the judicial decisions that created the
impetus to amend it. It will also summarize the attempts to amend
AIRFA, and the development of the draft before the 103rd Congress. Part
II begins with an introduction to the federal land manager's position
regarding land use legislation. Part II also analyzes several sections of

1. Pub. L. No. 95-341, 92 Stat. 469 (1978) (codified at 42 U.S.C. § 1996 (1993)).
2. Id.
3. H.R. Rep. No. 1308, 95th Cong., 2d Sess. 1 (1978), reprinted in 1978 U.S.C.C.A.N. 1262.
See also K. Boyles, Note, Saving Sacred Sites: The 1989 Proposed Amendment to the American
Indian Religious Freedom Act, 76 Cornell L. Rev. 1117 (1991).
4. See Boyles, supra note 3 (providing an explanation of the 1988 amendment attempt, and
the initial stages of the 1989 attempt).
5. 139 Cong. Rec. S6457 (daily ed. May 25, 1993).
6. The word "site" is the designation used in NAFERA and in much of the literature
discussing Native American religious areas. The word "place" may be more appropriate and
will be used interchangeably in this comment for "site." See generally, D. Suagee & K. Funk,
CulturalResources Conservation in Indian Country, 7 Nat. Resources & Env. 30 (Spring 1993).
7. See supra note 5.
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NAFERA relating to management of Native American' sacred places on
federal public lands, including the policy and definition sections. Title I,
Protection of Sacred Sites, is reviewed with special emphasis on § 104(b),
which deals with cases where secrecy is required. A minor revision is
also suggested for Title V, Jurisdiction and Remedies. Proposed revisions
are included, with the entire revised text of the reviewed sections
appearing in Appendix A. Although questions on various aspects of the
constitutionality of S.1021 have been raised, this comment will not
address them. The focus, instead, will be the search for statutory
language balancing Native American religious exercise with the federal
land 9manager's daily task of administering federal lands for multiple
uses.

In conclusion, this comment will recommend passage of Titles I
and V of The Native American Free Exercise of Religion Act of 1993, with
certain language revisions. The proposed revisions will assuredly draw
criticism from Native Americans and land managers alike, but the
political process of legislating change is nothing if not a compromise. As
introduced in the May 26, 1993 version, S.1021 is unlikely to pass.'0
Revisions are likely to increase the odds of passage.
PART I: BACKGROUND
WHY NAFERA IS NEEDED
The most oft repeated comment about The American Indian
Religious Freedom Act of 1978 has been that it lacks "teeth," and indeed,
the first person to say so was its sponsor in 1978."
It was Representative Udall's characterization that this "simple"
little resolution would be a statement to federal land management
agencies that Indians should be able to congregate and hold their
ceremonies and rites on public lands they had traditionally used for such
purposes, unless there existed some overriding reason why they should

8. The terms "Native American" and "Indian" will be used interchangeably throughout
this comment.
9. See Multiple-Use Sustained Yield Act of 1960 (MUSY), 16 U.S.C. §§ 528-31. See also
Federal Land and Management Planning Act (FLPMA), 43 U.S.C. 1702 defining multiple
use, in part, as: "the management of the public lands and their various resource values so
that they are utilized in the combination that will best meet the present and future needs
of the American people."
10. The odds that NAFERA would pass as of December 28, 1993 were 20 percent for
passage by the Senate Committee on Indian Affairs, two percent for the House Committee,
eight percent for passage in the Senate and one percent for passage in the House of
Representatives. 1993 Information for Public Affairs, Inc., Bill Number S.1021, 103rd Cong.,
Ist Sess., available in WESTLAW, Billcast database.
11. See 124 Cong. Rec. 21,445 (1978) (comments of Representative Morris Udall).
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not. 2 Federal land management agencies interpreted AIRFA as requiring them to consult with Native Americans regarding Indian religious
interests on lands with pending projects, but the agencies in general did
not see AIRFA as requiring deference to Indian religious uses of lands."
Neither did the United States Supreme Court. 4
In Lyng v. Northwest Indian Cemetery Protective Association, the
United States Supreme Court weighed a Forest Service land use decision
against a Native American claim that a proposed timber harvest and road
construction would violate their First Amendment Free Exercise rights. 5
The Court also addressed the Indians' claim that AIRFA authorized the
injunction sought by the Indians against completion of the road through
their religious places. 6 The Court, speaking through Justice O'Connor,
disagreed with the Indian's claim that the road construction constituted
a burden of such significance as to violate the Free Exercise Clause, even
while admitting the logging and road construction would likely have
"devastating effects on traditional Indian religious practices." '" Justice
O'Connor seemed concerned with what has come to be known as an
"Indian veto"'$ for religious use over other uses for federal land; "the
diminution of the Government's property rights, and the concomitant
subsidy" of Indian religion could result in de facto ownership by Native
Americans of large tracts of public land."' As long as federal land
management decisions did not prohibit Indians from exercising their
religions, the First Amendment would not give them a veto over other
legitimate federal programs.' °

12. Id. at 21,444.
13. See generally Wilson v. Block, 708 F.2d 735,745-47 (D.C. Cir.), cert. denied, 464 U.S. 956
(1983).
14. See Lyng v. Northwest Indian Cemetery Protective Association, 485 U.S. 439, 453-56
(1988).
15. Id. at 442.
16. Id. at 454-55.
17. Id. at 447, 451.
18. The "Indian veto" is a phrase used by federal agencies and special interest groups to
describe the perceived power Indians would acquire to veto land uses conflicting with their
First Amendment rights to exercise their religion on federal public lands. The concern is that
if Native American First Amendment rights to public lands are recognized, no other
competing land use will be able to displace the powerful and revered First Amendment
right, hence the de facto veto of other land uses. See also Religious Freedom Act Amendments:
Hearingon S. 1124 Before the Senate Select Committee on Indian Affairs, 101st Cong., 1st Sess.,
at 130,135-140 (1989) [hereinafter Hearings] (statement of Scott M. Matheson, Parsons, Behle
& Latimer), microformed on Sup. Doc.s No. Y 4 IN2/11:S.HRG.101-514, at 130, 135-140 (U.S.
Gov't Printing Office).
19. Lyng, 485 U.S. at 453.
20. See id. at 452.
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The Court also found the Forest Service had complied with
AIRFA when it consulted with Native American religious leaders
regarding protection of the religious rights and practices in question and
had completed the required report dealing with this evaluation." Any
further hopes of using AIRFA to protect sacred places were quashed by
the Court's flat and unequivocal pronouncement, "Nowhere in the law
[AIRFA] is there so much as a hint of any intent to create a cause of
action or any judicially enforceable individual rights."'
The response to Lyng in the Native American community was
outrage.' The response in the legal community was overwhelmingly
critical.' Following the initial outrage, the Native American community
set about to follow the Court's advice to seek a balancing of religious
beliefs and governmental concerns for federal land use in the legislature.' Their first effort after Lyng resulted in proposed amendments to
AIRFA, introduced in the 101st Congress on June 6, 1989, as S.1124.
THE AIRFA AMENDMENT ATTEMPTS
Senator McCain's proposal to amend AIRFA in June of 1989 was
specifically and narrowly designed to protect Indian religious sites on
federal lands.2 ' It was also intended to undo the injustice many groups
felt had been done by the Lyng decision.' McCain's proposal was an
attempt, in his own words, "to find that common ground which will
accommodate the seemingly incompatible views of all affected parties. "'
S.1124 was an effort to balance Indian religious freedom with
federal land management policies? The bill provided that lands
historically considered "sacred and indispensable" and "necessary" to the
practice of Native American religions were not to be managed so as to
pose a "substantial and realistic threat of undermining and frustrating"
a Native American religious practice."' This protection for Indian sacred

21. Id. at 455.

22. Id.
23. See 135 Cong. Rec. S6220 (daily ed. June 6, 1989) (statement of Senator McCain).
24. See R. Ward, The Spirits Will Leave: Preventing the Desecration and Destruction of Native
American Sacred Sites on Federal Land, 19 Ecology L.Q. 795, 810 n.102 (1992) (listing several

articles criticizing Lyng).
25. Lyng, 485 U.S. at 452.
26. 135 Cong. Rec. 56220 (daily ed. June 6, 1989).

27. Id.
28. Id.
29. Id.
30. Id.; see also S.1124, 101st Cong., 2d Sess. § 2(4), 135 Cong. Rec. 96220 (daily ed. June

6, 1989).
31. Id.; see also S.1124 § 3(a), infra note 34.
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places on federal lands was balanced with discretion granted to federal
officials to carry out the "legal responsibilities" of the Federal Government . 2 No remedial legislation proposed since has so specifically and
evenhandedly addressed sacred site issues on federal public lands.'
Much of the criticism of S.1124 centered on the language of § 3.1
In the Senate hearings on S.1124 in September 1989, the Forest Service
formally went on record as unable to support its enactment, even though
they were careful to appear supportive and appreciative of Native

32. Id.; see also S.1124 §§ 3(b)(1)(A-C), at S6220-21.
33. After the introduction of S.1124 in June of 1989 and before introduction of the May
1993 NAFERA proposal, Senator Inouye, Chair of the Senate Select Committee on Indian
Affairs, introduced two other attempts to amend AIRFA. The first was S. 1979, 101st Cong.,
1st Sess., (1989). The second was S.110, 102nd Cong., 1st Sess., (1991). Both proposals
expanded the scope of McCain's proposal in S.1124. See Boyles, supra note 3, at 1119 n.14
(discussing these two amendment attempts).
34. The text of § 3 was: "Public Law 95-341 (42 U.S.C. 1996), popularly known as the
American Indian Religious Freedom Act, is amended by adding at the end thereof the
following new section:
SEC. 3. (a) Except as otherwise provided in this section, Federal lands that
"(1) have historically been considered sacred and indispensable by a traditional Native
American religion, and
"(2) are necessary to the conduct of a Native American religious practice,
shall not be managed in a manner that will pose a substantial and realistic threat of
undermining and frustrating such religion or religious practice.
"(b)(1) Subsection (a) shall not apply to management decisions which are
necessary to
"(A) carry out the legal responsibilities of the Federal Government,
"(B) protect a compelling governmental interest, or
"(C) protect a vested property right.
"(2) In making management decisions described in paragraph (1), the Federal agency
shall attempt to accommodate the various competing interests and shall, to the greatest
extent feasible, select the course of action that is the least intrusive on traditional Native
American religions or religious practices.
"(3) Nothing in this section shall be interpreted as requiring any Federal agency to totally
deny public access to Federal lands.
"(c)(1) The United States district courts shall have jurisdiction over any civil action
brought by any person to enforce the provisions of this section and may issue such orders
as may be necessary to enforce the provisions of this section.
"(2) Any person challenging a decision of a Federal agency in a civil action brought
under this subsection shall have the burden of proving that the decision of the Federal
agency will pose a substantial and realistic threat of undermining and frustrating a
traditional Native American religion or religious practice. If such threat is established, the
Federal agency shall have the burden of demonstrating that the Federal agency's decision
is based on one or more of the criteria in subsection (b)(1). if the Federal agency's decision
is found to have been based on one or more of the criteria in subsection (b)(1), then the
Federal agency shall have the burden of proving that it selected the course of action that is
the least intrusive on the Native American religion or religious practice." 135 Cong. Rec.
S6219-21 (daily ed. June 6, 1989).
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American religious beliefs and practices.' Of major concern to the Forest
Service was the language of § 3; they were concerned that it would be
impossible to reach agreement on what constituted "historically . . .
sacred and indispensable" lands and the vagueness of the "substantial
and realistic threat" language.' The Navajo, on the other hand, found
the same language to be the very strength and heart of S. 1124. 37
The polarization of views between federal agencies, livestock
industries, and other special interest groups from those of Native
Americans seemed fixed, regardless of the section of the bill under
discussion. The Navajos urged alteration of the language in § 3(b)(1)(A),
excepting land management decisions necessary to "carry out the legal
responsibilities of the Federal Government. " The Winnabago",
Yurok
Salish and Kootenai 4 and other Indian groups agreed.42
Predictably, no federal agency complained about the discretion granted
them by § 3(b)(1)(A).
S.1124 was not enacted by the 101st Congress, nor were any other
subsequent attempts to amend AIRFA. With the scope of S. 1124 so
narrow and the conflict limited to basically one section of an already
short bill, one may wonder what stopped both sides from working
through to a compromise.
Eric Eberhard, Minority Counsel for the Senate Select Committee
on Indian Affairs, and a 18-year veteran of the fights for representation
of Indian issues, said the 1989 amendment attempt failed because of
Representative Udall's health. "He was too ill to push it through, so we
decided to back off. It sounds too simple, but it was."'
The first session of the 101st Congress had recessed but the issue
of Native American sacred places on federal lands was no closer to
resolution. In 1990 the Native American religious community received

35. See Hearings, supra note 18, at 54 (statement of Alan J. West, Deputy Chief, Forest
Service).
36. Id. at 58.
37. Id. at 13.
38. Id.; S.1124 § 3(b)(1)(A).
39. Id. at 29 (statement of Honorable Reuben Snake, Council Member, Winnebago Tribe
of Nebraska).
40. Id. at 94-95 (statement of Walt Lara, Sr., Yurok Tribal Member.)
41. Id. at 237 (testimony of The Confederated Salish and Kootenai Tribes of the Flathead
Nation).
42. 41 Id. at 87 (statement of Will Mayo, Tanna Chiefs Conference); see also id. at 283-84
(comments of the Native American Rights Fund on S.1124).
43. Interview with Eric Eberhard, Minority Council, Senate Select Committee on Indian
Affairs, at The National Tribal Environmental Council Conference, Albuquerque, New
Mexico (Nov. 15, 1993). Morris Udall was the sponsor of the House version of the
amendments, H.R. 1546, introduced March 21, 1989. See 135 Cong. Rec. E898 (daily ed. Mar.
21, 1989), for H.R. 1546.
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449

another shock from the United States Supreme Court
in Employment
44
Division, Dept. of Human Resources of Oregon v. Smith.
In Smith, the Court denied an exemption from Oregon's drug
laws for the religious use of peyote by two members of the Native
American Church.' The response of religious communities across
America was quick and motivated,* and resulted in introduction of a
bill entitled The Religious Freedom Restoration Act (RFRA).' RFRA was
intended to legislatively overrule the Supreme Court's decision in Smith,
and would have returned First Amendment jurisprudence to its status
before Lyng and Smith. The bill died without passage in the 101st
Congress," but seemed to fuel the Native American community's efforts
to extensively rewrite the amendments to AIRFA. In May of 1993
proposed legislation reappeared to protect Native American sacred places
and religious practices. The legislation was so extensively rewritten and
expanded that it would not be introduced as amendments. Instead, The
Native American Free Exercise of Religion Act was introduced as
freestanding legislation furthering the policy stated in AIRFA.
THE NATIVE AMERICAN FREE EXERCISE OF RELIGION ACT OF
1993
On May 25, 1993, Senator Inouye, Chair of the Senate Select
Committee on Indian Affairs, introduced S.1021 (NAFERA).49 In his
statements to Congress, it was clear that the focus had changed since
Senator McCain's legislation was introduced in 1989. While Senator
McCain's bill had stated purpose of" .. . ensuring that the management
of Federal lands does not undermine and frustrate traditional native
American religious practices,"' Senator Inouye stated the purpose of

44. 494 U.S. 872 (1990).
45. Id. at 890.
46. Alliance Announced to Defend Religious Freedom of American Indians, The Washington
Informer, Oct. 21, 1992, at 26.
47. H.R. 5377, 101st Cong., 2d Sess. (1990); S.3254, 101st Cong., 2d Sess. (1990).
48. The Religious Freedom Restoration Act eventually became law when signed by
President Clinton on November 16, 1993. See Pub. L. No. 103-141, 107 Stat. 1488 (1993)
(RFRA included a legislative override of the Smith decision, restoring the compelling
governmental interest test).
49. 139 Cong. Rec. 56456 (daily ed. May 25, 1993).
50. McCain, supra note 23. See also id. at S6464 (Senator McCain's statement for the record
on why he was unable to co-sponsor NAFERA.) Senator McCain was concerned that the
same issues of constitutionality raised in opposition to his narrowly drafted 1989 AIRFA
amendment attempt would be raised about this broadly drafted new proposal. He was also
concerned about the scope of the legislation and the possibility that the fundamental
concerns of Title I (regarding sacred sites) would be met in passage of the Religious
Freedom Restoration Act, making much of NAFERA's Titles I and II redundant. See also

NATURAL RESOURCES JOURNAL

[Vol. 34

NAFERA to be much broader, ..... to assure religious freedom to native
Americans."'1 Indeed, the relation of Indian sovereignty issues as
fundamental to free exercise of religion in Senator Inouye's opening
statement seem almost to be an introduction for a bill other than

NAFERA, the text of which never uses the term "sovereignty."52 And
although the bill itself begins with protection of sacred sites and federal
land management in Title I, it is clearly a much more aggressive effort in
both scope and tone than the 1989 amendment attempts. s
By the end of the first session of the 103rd Congress, the only
formal actions taken on NAFERA had been hearings on the issues of

constitutionality.' Informally, however, the Department of Justice,55
federal land managers, and Native Americans across the country were
expressing their views.
Aside from issues of constitutionality, the Department of Justice
and federal land managers seemed to share a profound concern that

NAFERA would grant Native Americans the "Indian veto" to vast
expanses of public land.' The same groups had problems with much of

the all-encompassing nature of the language of the bill and its scope;57

the bill had originated in Indian country' and was written to set off
Indian interests to their best advantage.'
The Native American Rights Fund (NARF), a national Native
American organization active in Native legal issues and instrumental in
the drafting of NAFERA, has stated that NAFERA is necessary because

of the weakening of Native American First Amendment Rights in the
courts and the failures of federal agencies to implement the policy of
supra note 47.
51. See NAFERA, supra note 48.
52. Id.
53. See AIRFA, supra note 1; see S.1124, supra note 23; see NAFERA, supra note 48.
54. See 139 Cong. Rec. D960 (daily ed. Sept. 10, 1993), On the ConstitutionalIssues Relating
to S.1021, Native American Free Exercise of Religion Act: Hearing on S.1021 Before the Senate
Committee on Indian Affairs, 103 Cong., 1st Sess. (1993). The witness list included The
Honorable Oren Lyons, Faithkeeper, Onondaga Nation, Six Nations Iroquois Confederacy;
Professor Milner Ball, University of Georgia School of Law; Professor Michael McConnell,
University of Chicago School of Law; Professor Robert Clinton, University of Iowa School
of Law; Ms. Susan M. Williams, Esq., Gover, Stetson & Williams, Albuquerque, N.M.;
Professor Vine Deloria, Jr., Esq., University of Colorado, Boulder.
55. Letter from M. Faith Burton, Acting Assistant Attorney General, Office of Legislative
Affairs, U.S. Department of Justice, to Leon E. Panetta, Director of the Office of Management
and Budget (May 21, 1993) (discussing the Department of Justice's views on NAFERA).
56. Id.; Telephone conversations with Forest Service and Bureau of Land Management
Archaeologists, and land-use specialists (Oct.-Nov. 1993).
57. Id.
58. Telephone interview with Patricia Trudell Gordon, Senate Select Committee on Indian
Affairs (Oct. 1993).
59. Reflects author's opinion, not Ms. Gordon's.
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AIRFA. 6° NARF's position is that religious freedom affects the very
cultural survival of Native Americans and therefore, American law and
social policy must reflect this reality.61 Within Native American
communities however, at least one writer has cited opposition to portions
of NAFERA,1 even while agreeing with the overall need for the
legislation.
PART II- ANALYSIS OF NAFERA
FEDERAL LAND MANAGERS AND LAND USE LEGISLATION
Generally speaking, land managers just want to be left alone to
do their job.' When queried about proposed legislation, many will say
they have too much law to deal with as it is, and certainly plenty to
guide them in carrying out their duties." Pressed further, land managers
often attempt to hold on to their discretion by pushing for vague
statutory mandates to 'go forth and manage wisely,'" in trepidation that
specifically drafted legislation will remove all land management authority
from the agencies and place it in Congress.
In reality, vague statutory language serves no interest well, and
is more likely to lead to litigation to resolve language ambiguities than
to land management solutions. Tightly drawn statutes, on the other hand,
limit managerial discretion but also help to insulate land managers from
litigation and political influence.' High-level land managers may lobby
for discretion, but field personnel responsible for implementing laws need
clearly defined terms, so they can recognize when they have achieved
legal compliance.67

60. Oversight Hearingon the Need for Amendments to the American Indian Religious Freedom
Act: HearingBefore the Select Committee on Indian Affairs, 102nd Cong., 2nd Sess. 55-57. (Mar.
7,1992) (testimony of Walter Echo-Hawk), microformed on Sup. Docs. No. Y 4.IN2/11:S.HRG.102-698, at 4-5 (U.S. Gov't Printing Office).
61. Id. at 57.
62. R. Denny & S. Salerno, The Sacred Knows No Law, The Circle, Mar. 1, 1993, at 7.
63. See G. Coggins, Some Disjointed Observationson Federal Public Land and Resources Law,
11 Envtl. L. 471, 488-89 (1981).
64. See Hearings, supra note 18, at 54-56; Interview with Professor Charles Wilkinson, at
University of N.M. School of Law, Albuquerque, N.M. (Nov. 11, 1993).
65. See Coggins, supra note 62, at 488.
66. Id.
67. G. Stumpf, A FederalLand ManagementPerspective on Repatriation,24 Ariz. St. L.J. 303,
307 (1992).
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INTRODUCTION TO THE ANALYSIS SECTIONS
NAFERA, in the first version as introduced in Congress, is an
expansively worded bill.' The sweeping language works well in the
findings' sections to lay the foundations of the bill's necessity, but is selfdefeating in the policy, definitions and sacred site sections. Several uses
of the word "any," including its use in the policy and remedy sections of
NAFERA, need to be critically examined.'
There are also instances where NAFERA's drafters departed from
conventional federal definitions for the terms "federal or federally assisted
undertaking "' and "Indian tribe,"' making the definitions too broad
for field use by agency personnel. The biggest area of concern, however,
is § 104(b), dealing with cases requiring secrecy to protect religious
practices, and the assignment of differing burdens of proof to tribes with
secrecy requirements from tribes without such a requirement.
ANALYSIS OF THE POLICY SECTION OF NAFERA
The policy of NAFERA as stated at § 2'7 is to further the policy established in AIRFA. However, NAFERA has expanded the policy regarding
access to religious sites from AIRFA's general statement of "including.
.. access to religious sites" with the insertion of the word "any" before the
phrase "Native American Religious site." While seemingly minor, this
linguistic change implies that once a place is identified as a religious site,
the policy will be to allow Native Americans access to religious places
without additional qualification.
This policy is not consistent with AIRFA, and certain to be at
odds with the land manager's task of multiple-use management. Unless
the federal agencies' mandate of multiple-use management changes,
access to religious places should be evaluated with other public land
uses, in accordance with the requirements set out under Title I of

68. See NAFERA, supra note 48 (expressing the opinion of the author).

69. Id. §2.
70. Id. § 3(3).
71. Id. § 3(7).
72. "It is the policy of the United States, in furtherance of the policy established in the
joint resolution entitled "Joint Resolution American Indian Religious Freedom", approved
Aug. 11, 1978 (42 U.S.C. 1996), to protect and preserve the inherent right of any Native
American to believe, express, and exercise his or her traditional religion, including, but not
limited to, access to any Native American religious site, use and possession of sacred
objects, and the freedom to worship through ceremonial and traditional rites." See NAFERA,
supra note 48, at 6457.
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NAFERA. 3 The policy statement should, therefore, mirror the wording
of AIRFA to include "access to religious sites."
ANALYSIS OF THE DEFINITIONS SECTION
The best analogies to NAFERA's term "federal or federally
assisted undertaking" are found in the National Environmental Protection
Act (NEPA)74 and the National Historic Preservation Act (NHPA),
both of which require a federal action to trigger either Act. Neither NEPA
nor NHPA define what activities would fall under the term. The result
has been extensive litigation on the threshold issue of whether particular
actions were federal actions or federally assisted undertakings triggering

NEPA or NHPA.
The language in § 3(3)(A),(B),(C) and (D) of NAFERA conforms
with the judicial interpretation of "federal or federally assisted undertak-

ing," in the NEPA and NHPA cases and should not be problematic. The
problem with the NAFERA definition lies in the initial paragraph of §
3(3)76 which seems an example of poor drafting in equating regulations

73. Cf. D. Suagee, American Indian Religious Freedom and Cultural Resources Management:
ProtectingMother Earth's Caretakers,10 Am. Indian L. Rev. 1, 54 (1982). Suagee suggests that
when compliance with other land use laws interfere with Indian religious use of federal
lands, the test should be whether the governmental interest is compelling, rather than
whether the religious interests can be accommodated while meeting full compliance with
other laws.
74. See 42 U.S.C. § 4332(c) (1988) (the triggering action is a, "major Federal action[]
significantly affecting the quality of the human environment.")
75. See 16 U.S.C. § 470(f) (1988) (requiring a "proposed Federal or federally assisted
undertaking").
76. The text of § 3(3) of Definitions is: "FEDERAL OR FEDERALLY ASSISTED
UNDERTAKING.-The term "Federal or federally assisted undertaking" means any regulation
relating to or any project, activity, or program pertaining to the management, use, or
preservation of land (including continuing and new projects, activities, or programs) which
is funded in whole or in part by, or under the direct or indirect jurisdiction of, a Federal
agency, including(A) those carried out by or on behalf of the agency;
(B) those carried out with Federal financial assistance;
(C) those requiring a Federal permit, license or approval; and
(D) those subject to State regulation administered pursuant to a delegation or
approval by a Federal agency.
The term "Federal or federally assisted undertakings" does not include regulations,
projects, activities, or programs operated, approved, or sponsored by Indian tribes,
including, but
not limited to, those projects, activities, or programs which are funded in whole or in part
by Federal funds pursuant to contract, grant or agreement, or which require Federal
permits, licenses or approvals."
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with undertakings. The inclusion of continuing projects within the scope
of "undertakings" is also problematic.
The "continuing projects" language will be difficult to implement
and should be stricken. If NAFERA is to apply to projects already
underway at the time of its enactment, land managers will be obligated
to reassess these continuing projects in terms of their compliance with
NAFERA." This reassessment of continuing projects raises the issue of
compliance review costs, as well as the possibility of monetary losses
from canceled projects or contracts.' If NAFERA applies only to projects
commenced after its enactment, NAFERA requirements will be addressed
in the initial planning stages of proposed projects, ensuring compliance
through the life of an activity. The application of NAFERA to projects
commenced after its enactment avoids the problems 9 stemming from
extension of NAFERA coverage to continuing projects.
For the Native American community, striking the same language
is removing a possibility of protection for several sacred places across the
country that could be seen as "continuing" projects: Mt. Graham in
Arizona, Medicine Wheel in Wyoming, Mt. Shasta in California, for
example.' A compromise may be an agreement to delete the language
about continuing projects in exchange for legislation granting protections
to some specific areas."1
NAFERA's definition of "Indian tribe"'s is a significant departure

77. See Letter, supra note 54 (discussing continuing projects).
78. The constitutional issue of Fifth Amendment taking problems may also arise in this
context. See supra note 53, (testimony of Ms. Susan Williams discussing taking issues under
NAFERA).
79. Supra note 53. In footnote 1 to her testimony before the Senate Committee on Indian
Affairs on the constitutionality of NAFERA, Susan Williams discussed new and continuing
activities as within the definition of § 3(3), "federal or federally assisted undertakings." In
the context of Fifth Amendment taking claims she states that a limited scope of § 3(3) would
be acceptable, "if the legislation does not authorize land use prohibitions for religious uses
to apply with regard to lands being developed under existing federal permissions." It seems
she is suggesting that inclusion of "continuing" activities is problematic. Id.
80. W. Echo-Hawk, Briefing Document: Native American Free Exercise of Religion Act
(S.1021)(NAFERA), at 3-4 (June 15,1993). (Available from the Native American Rights Fund,
Boulder, Co.)
81. Land managers and taxpayers may get the best of this exchange: the land managers
would have limited their compliance responsibilities to projects commencing upon
NAFERA's enactment, while Native Americans, a group with diverse tribal backgrounds,
would see some groups' sacred places protected while other tribal groups' places would not
be afforded the same protection. See R. Ward, Comment, The Spirits Will Leave: Preventing
the Desecrationand Destructionof Native American Sacred Sites on FederalLand, 19 Ecology L.Q.
795, 838 (1992) (discussing legislative listing of sacred places).
82. Sec. 3(7) Definitions reads: "INDIAN TRIBE.-The term "Indian tribe" means(A) any tribe, band, nation, pueblo, or other organized group or community of
Indians, including any Alaska Native village (as defined in, or established pursuant to, the
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from the definition used extensively throughout federal law. sW Even
though NAFERA incorporates the common definition, it reaches much
further, including tribes whose federally recognized status has been
terminated, non-federally recognized tribes who have filed a petition for
acknowledgment with the Bureau of Indian Affairs, and tribes recognized
as such by other Indian groups.
Thedrafters of NAFERA may have felt the bill's religious nature
justified encompassing more than the traditional political definition of
Indian tribe. And indeed, whether or not the federal government has
recognized a tribe has very little to do with the tribe's own perspective
as to whether it has sacred lands in need of protection. But in reaching
so far, the definition ceases to function as a delineator of whom the bill
applies to, and invites threshold litigation on the status of the parties
bringing an action as an "Indian tribe" under the Act. The broad
definition also complicates the land manager's efforts to comply with the
notice sections of NAFERA,8 ' as it becomes unclear to whom notice is
to be provided. '
The definitions of Native American Practitioner8, and Native

Alaska Native Claims Settlement Act (43 U.S.C. 1601 et seq.)), which is recognized as eligible
for the special programs and services provided by the United States to Indians because of
their status as Indians,
(B) any Indian group that has been formally recognized as an Indian tribe by a
State legislature or by a State commission or similar organization legislatively vested with
State tribal recognition authority,
(C) any Indian tribe whose federally recognized status has been terminated, and
(D) any non-federally recognized tribe that has(i) filed a petition for acknowledgement with the Branch of Federal Acknowledgement of the Bureau of Indian Affairs of the Department of the Interior or is the subject of
pending legislation in the Congress seeking federally recognized status, and
(ii) is recognized as an Indian tribe by other Indian tribes, communities or groups.
The definition contaiped in subparagraph (D) shall not apply if the Department
of the Interior has acted to deny such tribe's petition for acknowledgement and all appeals
of the Department's determination have been exhausted and have been decided in support
of the Department's determination."
83. The most commonly used definition of Indian tribe in federal statutes is, "any Indian
tribe, band, nation, or other organized group or community, including any Alaska Native
Village or regional or village corporation as defined in or established pursuant to the Alaska
Native Claims Settlement Act (85 Stat. 688) [43 U.S.C. § 1601 et seq.] which isrecognized
as eligible for the special programs and services provided by the United States to Indians
because of their status as Indians." Indian Self-Determination Act, Pub. L. No. 638 §2, 88
Stat. 2203 (1975), 25 U.S.C. § 450b(e) (1988).
84. See NAFERA, supra note 48, at Title 1,§ 103(c).
85. See Suagee, supra note 72, at 32-33 (1982) (discussing the definition of Indian tribe in
the Archaeological Resources Protection Act, Pub. L. No. 96-95,93 Stat. 721 (1979), 16 U.S.C.
§§ 470aa-47011) (1988).
86. See NAFERA, supra note 48, at § 3(10), NATIVE AMERICAN PRACTITIONER.-The
term "Native American practitioner" means-
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American Religion" need to include the specification that the practiced
religion is a traditional Native American religion. The requirement of
"traditional" is necessary if NAFERA is to be true to its policy statement" of being in furtherance of AIRFA, which is specifically addressed
to traditional Native American religions.
Native American Religious Site8 needs more specificity, because
it is the critical definition for Title I management of sacred sites. The
replacement of "any place" and "any area" with "a place" or "an area "9°
removes the appearance that Native Americans will be empowered to
take over large tracts of public lands without a balancing of other
possible uses. 9"
The language including places "utilized"' by Native Americans
for religious purposes and places that are "sacred""' creates problems of
scope. It has been extensively documented that land in general is sacred
to Native Americans." Unlike the language in § 302)(B) which limits
religious sites to those places "required by their religion," there is no such

(A) any Native American who practices a Native American religion,...
87. Id. at § 3(11), "NATIVE AMERICAN RELIGION.-The term "Native American religion"
means any religion... "
88. See supra note 71.
89. See NAFERA, supra note 48, at § 3(12), "NATIVE AMERICAN RELIGIOUS SITE.-The
term "Native American religious site" means any place or area, including, but not limited
to, any geophysical or geographical area or feature(A) which is sacred to a Native American religion;
(B)where Native American practitioners are required by their religion to gather,
harvest, or maintain natural substances or natural products for use in Native American
religious ceremonies or rituals or for spiritual purposes, including all places where such
natural substances or products are located; or
(C) which is utilized by Native American religious practitioners for ceremonies,
rituals, or other spiritual practices."
90. See Webster's Third New International Dictionary of the English Language, (1976 ed.)
for a comparison of "any" and "a." 'Any' is "one indifferently out of more than two, used to
indicate one that is not a particular or definite individual of the given category but
whichever one chance may select." Id. at 97. ' A' is "used as a function word to suggest
limitation." Id. at 1. See also supra note 18 (the taking over of public lands refers to the
concern about an "Indian veto").
91. But cf. Interview with Ms. Toby Grossman, Senior Staff Attorney, American Indian
Law Center, Albuquerque, N.M. (Jan. 25, 1993) (In Ms. Grossman's view, the substitution
of "a" for "any" matters very little, and she would prefer additional qualifiers if a distinction
is necessary. But she also suggested a qualifier could be found, for example, at § 104 (a)(1),
as revised by the author, wherein a religious site is delimited by mirroring NAGPRA's
language of "area of discovery").
92. See supra note 88.
93. Id.
94. See V. Deloria, Jr., God is Red, 176 (1973) (from statement of Chief Seattle upon
signing of Treaty of Medicine Creek, 1854). See also Suagee, supra note 76,at 10 (discussing
tribal religious view of the natural world).
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limitation attached to "sacred" and "utilized" places. One federal
archaeologist questioned "required" as even being specific enough." As
far as "utilized" is concerned, the same archaeologist noted that wild
tobacco is utilized for religious purposes and grows over wide areas of
federal land.' This definition would make all these lands eligible for
protection under NAFERA, and a land management ordeal.
The Native American Graves Protection and Repatriation Act
(NAGPRA) dealt with a similar problem in defining "sacred objects.""
In NAGPRA, Congress settled on specificity as to the actual objects
subject to the Act, but declined to delimit what would constitute
"sacredness," as beyond the providence of legislation. And while land
managers would much prefer to have "sacred" rigorously defined, the
fear that Native American's could simply proclaim a piece of public land
"sacred" is not totally warranted." 'The Native American practitioner
would still have to demonstrate connection of the land to a traditional
religion as per § 3(11), as revised.' Demonstration under NAFERA
could be made parallel to NAGPRA's requirement that a claimant present
"evidence which, if standing alone before the introduction of evidence to
the contrary, would support a finding""° that the land in question has
traditional religious significance. Evidence could include oral tradition,
history, anthropology, linguistics, ethnohistory, archaeology, expert
opinion or other relevant information. °3
Included in the appendix is a rewritten section of § 3(12), the
definition of Native American Religious Site. The rewrite is not the best
95. Letter from Dr. Eric Ritter, Archaeologist, Bureau of Land Management, Redding
Resource Area, Redding, California, to the author (Nov. 9, 1993) (on file with author). (Dr.
Ritter was Lead Archaeologist for the Desert Planning Staff, California Desert Conservation
Plan, the only federal agency project commended in the 1979 AIRFA Task Force Report for
its efforts to ascertain and protect religious sites for Indian use. See Federal Agencies Task
Force, American Indian Religious Freedom Act Report, at 57-58, (Aug. 1979) (authorized by
Pub. L. No. 95-341, 92 Stat. 469 (1978)) [hereinafter Task Force Report).
96. Id.
97. Pub. L. No. 101-601 § 2, 104 Stat. 3048 (1990), 25 U.S.C. §§ 3001-13 (Supp. I 1990).
98. Id. § 3001(3)(C).
99. See J.Trope & W. Echo-Hawk, The Native American Graves Protection and Repatriation
Act: Backgroundand Legislative History, 24 Ariz. St. L.J. 35 (1992) (discussing the inappropriateness of an explicit legislative definition of "sacred").
100. Id.
101. Land managers would prefer "traditional" rigorously defined. Dr. Ritter stated, "I
believe there must be continuity of religious tradition exhibited, not necessarily on the
ground, but in terms of the traditional faith. While we know that culture and religion
change over time, I believe the law must express some continuity as is mandated by
NAGPRA and ARPA (Archaeological Resources Protection Act)." See Letter, supra note 94.
102. NAGPRA, 25 U.S.C. § 3005(c).
103. See also R. Strickland & K. Supernaw, Back to the Future: A ProposedModel TribalAct
to Protect Native Cultural Heritage, 46 Ark. L. Rev. 161, 185 (1993).
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definition available. The most appropriate rewrite would and should
come from the Native American community, especially if an attempt is
to be made to define "sacred. "1°4
ANALYSIS OF TITLE I: PROTECTION OF SACRED SITES 1' 5
Title I begins with a list of sixteen congressional findings laying
the basis for the necessity of NAFERA and the authority of Congress to
enact such a law." There are no significant problems with the congressional findings section. The language is exacting in the discussion of the
historic treatment of Native American religions by the United States. This
is necessarily so, due to the tardiness of the federal government to
acknowledge and remedy the inappropriateness of past governmental
policy toward native religions.° 7
Section 102 governs federal land management, use and preservation." s Federal agencies are required to give notice"° of all federal
or federally assisted undertakings to those Native American tribes,
organizations or traditional leaders who have requested in writing to
receive notice. This allows the Indian communities themselves to initiate
the federal agencies notice responsibilities. The notice requirements also
involve Native Americans in the federal planning process from the
outset.110 The agencies, however, should not restrict notice to only
those who have requested it, but should make efforts to notify all parties
known to have an interest in the lands in question." 1
Some opposition has been raised to § 102(b)(3), language stating
that federal agencies shall "ensure that ... land management plans are
consistent with [NAFERAI".YI The complaint is that to require agencies
to "ensure' consistency with NAFERA is to restrict the ability of agencies
to accommodate multiple uses of public lands." 3 The argument may be

104. See Ward, supra note 80 (demonstrating the efforts of one writer to define sacred

land.)
105. Analysis of Title I will not include § 106, Tribal Authority Over Native American
Religious Sites.
106. See NAFERA, supra note 48, at § 101.
107. Several scholars have noted the mistreatment resulting from federal government
policies toward Native American religions. For the federal government's own overview of
the treatment of Native American religions, see Task Force Report, supra note 94, at 1-17.
108. See NAFERA, supra note 48, at Title 1,§ 102.
109. Id. at Title 1, § 102(b)(2).
110. See Suagee, supra note 72, at 49-52 (discussing potential benefits to tribes when they
involve themselves early and throughout the land management planning process).
111. This would be in compliance with § 103(b)(1)(C) of NAFERA.
112. See Letter, supra note 54, at 2.
113. Id.
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overstated. The guarantee implied is that NAFERA will be adhered to,
not that religious uses of lands will automatically prevail.
The access language in § 102(c)() is unilaterally broad, granting
Native American practitioners access to religious sites on federal lands "at
all times." Agencies will not be able to comply with a requirement which
grants, without exception, access "at all times." The nature of the
regulated entity, land in a natural environment, does not make perfect
compliance achievable. Better language might be "at all possible times
when not prohibited by another authorized land use." Even though any
revision to lessen the mandate of access is likely to be seen as a grant of
discretion to land managers, the language of the bill must allow for
continued land management while it addresses Indian religious exercise.
Land managers have raised concerns regarding the meaning of
"aboriginal.""" Section 103(a)(1) requires the Secretary of Interior shall
identify land areas with which an Indian tribe has "aboriginal" ties. The
concern is that the historic removal of the American Indians from their
original lands and their subsequent placement on reservations may have
some tribes far removed from their "aboriginal" lands."' Giving them
authority over such lands may not be appropriate if it conflicts with the
interests of other tribes, or if the authority
overlaps, as in the case of
6
Hopi sites on current Navajo lands."
The time frames for the notice by tribes,"7 and activity prohibitions" against federal agencies in NAFERA are 90 days. In evaluating
the appropriateness of time frames for notice, response, and activity
prohibition§, the goal of communicating with potentially affected parties
must be balanced against the cost of agency planning and project delays.
Most laws regarding lands allow a much shorter time frame for notice,
usually 30 days." 9 However, if meaningful comment is desired from the
tribes or religious practitioners, 30 days is a tight timeframe in which to
comment. On the land management side, 90 days is a considerable delay
in the planning process. Considering both sides' goals, a compromise of
60 day time frames for notice and activity prohibition may be a better
solution.
A further consideration in the activity prohibition section is
clarifying the language "all parties entitled to such notice."'" As

114. See Letter, supra note 94.
115. See Letter, supra note 54.
116. See Letter, supra note 94. See also, supra note 98, at 65-68 (examining how NAGPRA
handles competing claims for one Native American cultural item).
117. See NAFERA, supra note 48, § 103(c)(1).
118. Id. § 103(d).
119. See generally NAGPRA, 25 U.S.C. § 3002(d)(1).
120. See NAFERA, supra note 48, § 103(d)(3).
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written, it would be impossible to concretely define the "entitled parties."
The ambiguity would be cured by substituting "all parties who are

entitled to notice under § 102(b)(2)."
The temporary closure provision at § 102 (c)(3) is well written
and balanced, allowing temporary closure of federal lands to protect

religious privacy. The authorization to the Department of Interior to
promulgate uniform regulations" is adequate and necessary.
Some of the most sensitive issues of NAFERA are included in §
104 on consultation, including the definition of an impermissible
infringement on free exercise by a governmental agency. Unfortunately,
this definition is imbedded within Title I at § 104(a)(1),"n rather than
placed in the list of definitions at § 3. The definition is unwieldy as
written, although the intent of encompassing all conduct infringing on

free exercise on public lands is legitimately within the spirit of the bill.
A revision for purposes of clarification, rather than for reduction of scope,
is appropriate."z The time frame for notice" in the same section
should be modified to 60 days to be consistent with the other revised

notice provisions of NAFERA.
In the event a governmental agency inadvertently discovers a

religious site during an undertaking requiring compliance under
NAFERA, § 104(a)(2) requires immediate discontinuance of the undertak-

ing until further consultation, as required by §§ 104(a)(3) and (4), takes
place. NAGPRA also has an inadvertent discovery section,"2 but unlike

121. Id. § 102 (d).
122. Id. § 10 4(a)(1) EFFECT OF NOTICE BY TRIBE. If an Indian tribe, Native Hawaiian
organization, or Native American traditional leader indicates in writing within 90 days of
receiving notice under section 102, or within the time limit of any comment period
permitted or required by any Federal law applicable to the Federal or federally assisted
undertaking, whichever is later, that a Federal or federally assisted undertaking will or may
alter or disturb the integrity of Native American religious sites or the sanctity thereof, or
interfere with the access thereto, or adversely impact upon the exercise of a Native
American religion, or the conduct of a Native American religious practice, except as
provided in paragraph (2), the governmental agency engaged in the Federal or federally
assisted undertaking shall immediately discontinue such undertaking until the agency
performs the duties described in paragraphs (3) and (4).
123. Beginning in the middle of § 104(a)(1), the proposed revision would read, "that a
Federal or federally assisted undertaking may alter the integrity of Native American
religious sites or the sanctity thereof, or interfere with the access thereto, or adversely
impact upon the exercise of a Native American religion at a Native American religious site,
or the conduct of a Native American religious practice, except as provided in paragraph (2),
the governmental agency engaged in the Federal or federally assisted undertaking shall
immediately discontinue such undertaking in the vicinity of the disturbance to traditional
Native American religious exercise, until the agency performs the duties described in
paragraphs (3) and (4)."
124. See NAFERA, supra note 48, § 104(a)(1).
125. 25 U.S.C. § 3002(d)(1).
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the NAFERA provisions which stop the entire "undertaking," NAGPRA
only requires cessation of activity in the "area of discovery." NAFERA's
inadvertent discovery section would be less burdensome on land
management if it also limited cessation of the "undertaking" to the
vicinity of the discovered religious site. There should be a cap on the
time for consultations with interested parties under § 104 (a)(3), but the
time should be extendible if the parties and agency agree on an extension. NAGPRA allows resumption of activity 30 days after the appropriate tribe has been notified of an inadvertent discovery.' 2' While the
NAGPRA time limit seems too short for meaningful consultation,
NAFERA does not provide any time limit on the cessation of activity.
Sixty days would seem to be a reasonable period for both consultations
and a limited cessation of the governmental undertaking.
ANALYSIS OF § 104(b): CASES WHERE SECRECY
IS REQUIRED
The second portion of the consultation section relates to cases
where secrecy is required,' and is probably the most controversial
segment of a bill surrounded with controversy. Certain Native American
religious traditions prohibit disclosure of information relating to their
beliefs and practices, including the locations of their religious places, and
this portion of NAFERA was drafted to protect religions with these
confidentiality requirements.
From the perspective of land managers, the secrecy section is of
major difficulty, and perhaps entirely unworkable. The initial difficulty
is with § 104(b)(1)(A), wherein the tribal government certifying the need
for secrecy is not required to reveal the location or manner of the
religious infringement complained of. The second, and overriding,
difficulty with the secrecy provisions arises with the assignment of a
compelling interest burden of proof" on the government when the
secrecy provisions of § 104(b) are invoked.
Secrecy is an inappropriate benchmark for dispensing with the
general burden of proof provisions at § 105(a)(1). Under § 105(a)(1), an
aggrieved party has the burden of proving that an undertaking "is posing
or will pose a substantial threat of undermining or frustrating a Native
American religious practice." In contrast, when a tribe has certified under
§ 104(b) that their religion requires secrecy, the burden of proof shifts to

126. Id.
127. See NAFERA, supra note 48, § 104(b).

128. Id.§ 105(b)(1).
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the government to demonstrate a compelling interest under § 105(b)(1) in
pursuing the proposed undertaking as originally proposed.
This shifting of burdens based on secrecy implies that religious
practices requiring secrecy are somehow more deserving of statutory
deference than religious practices not similarly restricted. Tribes who
cannot legitimately certify a need for secrecy will be required to go
forward with the burdens of production and persuasion. In comparison,
the certifying tribes will have met their burden with only a tribal
certification. Instead of merely ensuring protection for tribes with secrecy
requirements, this draft of NAFERA has provided their religious practices
more protection than religions without confidentiality requirements.'"
Beyond the inadvertent inequities created between tribes by the
secrecy provisions, the establishment of a tribal claim on only their
certification of the need for secrecy is, at the least, an uncommon
deference in law. This is especially so when the same provision requires
the government to prove a compelling interest in proceeding with its
planned undertaking. The Lyng dissent hints an assertion of secrecy alone
would be inadequate to trigger a compelling governmental interest
standard.
Justice Brennan, writing in dissent in Lyng,'10 stated that it
would not be enough to forestall a federal land use to "allege simply that
the land in question is held sacred."' 3' It seems 104(b) and 105(a)(1)
taken together would do just that. Justice Brennan suggested a broad
showing of centrality" directed not at the value of the threatened
religious practice itself, but rather at the potential that the challenged
activity threatened in some way the heart of the claimant's religion."
Justice Brennan would have those who challenge proposed federal land
use decisions "show that the decision poses a real and substantial threat

129. Beside the fact that some tribes have religious practices in need of protection which
have not been restricted to secrecy, some tribes may be at a disadvantage by an accident of
history. Several Plains Indian groups, for example, were extensively infiltrated by
anthropologists through the efforts of the Bureau of American Ethnography in the late
1800s. Religious practices of integral importance to many of these tribes were documented,
and even if once secret, are no longer. Public knowledge of a religious practice would seem
to make it impossible for a tribe to certify under § 104(b), and the general burden of proof
provisions at § 105(a)(1) would apply. Author's note.
130. See Lyng, 485 U.S. 439.
131. Id. at 1339.
132. Centrality is one of many judge-made tests for evaluating the strength and scope of
constitutional rights, in order to balance individual constitutional rights against the
competing interests of state and federal government. See generally,Webster v. Reproductive
Health Services, 492 U.S. 490, 548 (1989) (dissenting Justice Blackmun's discussion of tests
for defining the scope of rights in constitutional jurisprudence).
133. Lyng, 485 U.S. at 1338.
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of frustrating their religious practices."'1 It should be noted, however,
that Justice Brennan was not discussing the burden of proof on religious
groups whose practices required secrecy. 1'
The secrecy provisions in § 104(b) would be feasible if the burden
of proof requirements in § 105(b) are removed. The burden of proof on
the aggrieved party would then remain the same whether or not the
aggrieved party invoked the protections of the secrecy section at §
104(b)(A) and (B). The secrecy provisions would serve to keep a tribal
claim from being denied on the basis of refusal to divulge the information protected by § 104(b). Tribes choosing to invoke § 104(b) would
obviously have to be creative to meet their burden of persuasion under
§ 105(a), but they would be able to do so within the discretion and
contexts of their individual religions.
Many land managers and Native American groups have learned
to work creatively together throughout the years. The impetus has often
been a requirement for legal compliance, but the basis, when cooperation
has occurred, has always been a willingness to listen to each other and
learn to see something of another world view. NAFERA allows for
memorandums of agreement to be entered into between Native Americans and governmental agencies for sites on tribal lands. It should
also allow the use of memorandums of agreement for sites on federal
lands. Maintaining the secrecy provisions would be statutory recognition
that agencies cannot use secrecy as a de facto invalidation of a religious
claim for land use. This could be a needed impetus to nudge land
managers to negotiate memorandums of agreement for the lands in
question, without resort to litigation.
Under § 105(c),'37 an agency is prohibited from proceeding with
its proposed undertaking if it fails to meet its burden of proof. Section
105(c) should be revised to prohibit the undertaking in the vicinity of the
infringement complained of, unless such a reduction of the project would
be unfeasible. In cases where partial cessation of the agency project
would be unfeasible, the entire undertaking would not proceed.

134. Id.; see also Senate Hearings, 102nd Cong. 2d Sess. at 107-108 (Mar. 9, 1992)
(testimony of Vine Deloria, Jr. wherein he discussed Justice Brennan's burden of proof on
traditional people as "not unreasonable, but it requires a willingness on the part of nonIndians and the courts to entertain different ideas").
135. Justice Brennan was writing in aissent in the Lyng case, in which the religious
practices of the Native American group challenging a proposed Forest Service road had
been extensively documented by a Forest Service Archaeologist.
136. See NAFERA, supra note 48, § 106(b).
137. Id. § 105(c) FAILURE OF AGENCY TO MEET BURDEN. If a Federal agency or State
does not meet its burden of proof under this section, it shall not proceed with the proposed
undertaking. For purposes of this section and section 501, the phrase "burden of proof"
means the burden of production and the burden of persuasion.
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The final section of § 105 authorizes agencies to establish
administrative procedures to implement this section of NAFERA. These
are necessary and may remain as written.
ANALYSIS OF TITLE V: JURISDICTION AND REMEDIES
Title V is intended to remedy a major drawback of AIRFA, by
creating a private cause of action against a governmental action that
inhibits a complainant's exercise of religion under NAFERA." The
criticism is again the use of "any," found under burden of proof for
Native American practitioners at § 501(b)(2),", because the use of "any"
implies a blanket veto in favor of Indian religious uses. Language
paralleling NAGPRA's burden of proof would be less ambiguous.
NAGPRA's requirement that a claimant present "evidence which, if
standing alone before the introduction of evidence to the contrary, would
support a finding"'" of the existence of a realistic and substantial threat
of restriction on the claimant's free exercise should be substituted. 4'
CONCLUSION
One of the few points of clarity in this issue of sacred places on
federal lands should be that a crisis exists. It is a crisis first and foremost
of cultural misperception, and of the slowness of the federal government
to recognize and address the unique requirements of Native American
religions.
It is also a crisis of land management. Federal land management
agencies are under pressure from interest groups on all sides to manage
the nation's public lands as each group sees fit. For the federal land
manager, Native American concerns for public land use are one concern

138. See Hearings, supra note 53 (testimony of Professor Robert Clinton, at 12 of his
prepared statement).
139. See NAFERA, supra note 48, § 501. JURISDICTION AND REMEDIES. (b) BURDEN
OF PROOF. (2) SPECIAL RULE FOR NATIVE AMERICAN PRACTITIONERS. The burden
of proof for a Native American practitioner is a showing of any evidence that a restriction
upon the practitioner's free exercise of religion exists as a result of Federal or State action.
Native American practitioners may elect to provide testimony about their beliefs in camera
or in some other protective procedure.
140. See Trope, supra note 98.
141. See also Strickland, supra note 102, at 185 (presenting another proposed standard of
proof, drafted by the Center for Study of American Indian Law and Policy to assist tribes
in meeting the NAGPRA's task of interpreting their own cultural values, "to establish
cultural affiliation by proving the existence of a 'reasonable connection' with the cultural
items by a preponderance of the evidence,"... [considering] the "totality of the circumstances and not focus on any gap periods." Id.

Spring 19941

SACRED SITES

465

among many, as the agencies struggle to manage under multiple-use
mandates.
No version of NAFERA enacted as law can resolve the historical
inequities suffered by Native Americans, nor can it find a balancing of
public land uses that will please everyone. What a revised NAFERA
could do, however, is increase the possibility that legislation of some
form addressing Native American free exercise will be passed in the
103rd Congress. An enacted Title I of NAFERA would begin arresting the
loss of sacred places on public lands and would provide a legal framework for land managers of their responsibilities to consider and protect
these sacred places.
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APPENDIX A

Appendix A contains the Native American Free Exercise of
Religion Act as introduced in the 103rd congress, and revised by the
author consistent with the criticisms in the preceding text. Strike-outs
enclosed within a bracket, [.- ], indicate language to be stricken.
Language underlined indicates text added by the author.
S.1021
SEC. 1. SHORT TITLE; TABLE OF CONTENTS.
SEC. 2. POLICY.
It is the policy of the United States, in furtherance of the policy
established in the joint resolution entitled "Joint Resolution American
Indian Religious Freedom", approved August 11, 1978 (42 U.S.C. 1996),
to protect and preserve the inherent right of any Native American to
believe, express, and exercise his or her traditional religion, including, but
not limited to, access to [any] Native American religious sites, use and
possession of sacred objects, and the freedom to worship through
ceremonials and traditional rites.
SEC. 3. DEFINITIONS.
For the purposes of this Act, the following definitions shall apply:
(1) AGGRIEVED PARTY.-The term "aggrieved party" means any
Native American practitioner, Native American traditional leader, Indian
tribe, or Native Hawaiian organization as defined by this Act.
(2) FEDERAL AGENCY.-The term "Federal agency" means any
department, agency, or instrumentality of the Federal Government.
(3) FEDERAL OR FEDERALLY ASSISTED UNDERTAKING.-The
term "Federal or federally assisted undertaking" means [any Wguulaieft
rdeating te er a]y] a project, activity, or program pertaining to the
management, use, or preservation of land including [ee
an......
I new
projects, activities, or programs which are funded in whole or in part by,
or under the direct or indirect jurisdiction of, a Federal agency, including(A) those carried out by or on behalf of the agency;
(B) those carried out with Federal financial assistance;
(C) those requiring a Federal permit, license or approval; and
(D) those subject to State regulation administered pursuant to a
delegation or approval by a Federal agency.
The term "Federal or federally assisted undertakings" does not
include regulations, projects, activities, or programs operated, approved,
or sponsored by Indian tribes, including, but not limited to, those
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projects, activities, or programs which are funded in whole or in part by
Federal funds pursuant to contract, grant or agreement, or which require
Federal permits, licenses or approvals.
(4) GOVERNMENTAL AGENCY.-The term "governmental
agency" means any agency, department, or instrumentality of(A) the United States; or
(B) a State, in the case of a Federal or federally assisted undertaking described in paragraph (3)(D).
The term "governmental agency" does not include an agency,
department, or instrumentality of an Indian tribe.
(5) INDIAN.-The term "Indian" means(A) an individual of aboriginal ancestry who is a member of an
Indian tribe,
(B) an individual who is an Alaska Native, or
(C) in the case of California Indians, an individual who meets the
definition in section 809(b) of the Indian Health Care Improvement Act
(25 U.S.C. 1679(b)), except that an Indian community need not be served
by a local program of the Indian Health Service in order to qualify as an
Indian community for purposes of this definition.
(6) INDIAN LANDS.-The term "Indian lands" means all lands
within the limits of any Indian reservation; public domain Indian
allotments; all other lands title to which is either held in trust by the
United States for the benefit of any Indian tribe or individual or held by
any Indian tribe or individual subject to restriction by the United States
against alienation; all dependent Indian communities; and all fee lands
owned by an Indian tribe.
(7) INDIAN TRIBE.-The term "Indian tribe" means(A) any tribe, band, nation, pueblo, or other organized group or
community of Indians, including any Alaska Native village (as defined
in, or established pursuant to, the Alaska Native Claims Settlement Act
(43 U.S.C. 1601 et seq.)); which is recognized as eligible for the special
programs and services provided by the United States to Indians because
of their status as Indians,
(B) any Indian group that has been formally recognized as an
Indian tribe by a State legislature or by a State commission or similar
organization legislatively vested with State tribal recognition authority[7].
ICC) any Indian tribe where federailly rcecgnized states has been
Iermiaated, and
(P) any nen federally rzzegnized tribe that has
0i) filed a ptitin for aekn1w. dgm ntwith the RranIh of Fc
Akncvwl.dgm nt of the Bureau.of dian Affairs of the Dep-rtmct of
the Ir-icr or is the subjeet of pen~ding legis~itir in the Ccngrzes
seeking fcrlycognized status, and
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(4) is
subsgnzed as an indian tribe by other Udian tribes,
ccmunfificc er groups.
The definition
St
ntaincd insubparagaph (d) shall not apply if
the Department of the latnrior has aeted to deny sueh ifibe's petition fe
and all appeals of the Departrncntc determination have been exhausted
and have~ bee~n deeid.d in suppeit of the Departmnt's dcterminatizn.1
(8) LAND.-The terms "land", "lands", or "public lands" mean
surface and subsurface land within the jurisdiction of the United States
or the respective States, including submerged land of any kind or interest
therein and all water and waterways occupying, adjacent to, or running
through the land.
(9) NATIVE AMERICAN.-The term "Native American" means any
Indian or Native Hawaiian.
(10) NATIVE AMERICAN PRACTITIONER.-The term "Native
American practitioner" means(A) any Native American who practices a traditional Native
American religion, or
(B) any Native Hawaiian with an obligation to protect a Native
Hawaiian religious site, or any Native Hawaiian who practices a Native
Hawaiian religion or engages in a Native Hawaiian ceremonial or ritual
undertaking.
(11) NATIVE AMERICAN RELIGION.-The term "Native
American religion" means any religion(A) which is practiced by Native Americans, and
(B) the origin and interpretation of which is from within a
traditional Native American culture or community.
(12) NATIVE AMERICAN RELIGIOUS SITE.-The term "Native
American religious site" means any place or area, including, but not
limited to, any geophysical or geographical area or feature(A) which is sacred to a Native American religion;
(B) where Native American practitioners are required by their
religion to gather, harvest, or maintain natural substances or natural
products for use in Native American religious ceremonies or rituals or for
spiritual purposes, including all places or areas where such natural
substances or products are located; or
(C) which is utilized by Native American religious practitioners
for ceremonies, rituals, or other spiritual practices.
(13) NATIVE AMERICAN TRADITIONAL LEADER.-The term
"Native American traditional leader" means any Native American who(A) is recognized by an Indian tribe, Native Hawaiian organization, or Native American traditional organization as being responsible
for performing cultural duties relating to the ceremonial or religious
traditions of the tribe or traditional organization, or
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(B) exercises a leadership role in an Indian tribe, Native Hawaiian
organization or Native American traditional organization based upon its
cultural, ceremonial, or religious practices.
(14) NATIVE HAWAIIAN.-The term "Native Hawaiian" means
any individual who is a descendant of the aboriginal Polynesian people
who, prior to 1778, occupied and exercised sovereignty and self-determination in the area that now comprises the State of Hawaii.
(15) NATIVE HAWAIIAN ORGANIZATION.-The term "Native
Hawaiian organization" means any organization which is composed
primarily of Native Hawaiians, serves and represents the interests of
Native Hawaiians and whose members(A) practice a Native American religion or conduct traditional
ceremonial rituals, or
(B) utilize, preserve and protect Native American religious sites.
(16) STATE.-The term "State" means any State of the United States
and any and all political subdivisions thereof.
TITLE I-PROTECTION OF SACRED SITES
SEC. 101. FINDINGS.
The Congress finds that(1) throughout American history, the free exercise of traditional
Native American religions has been intruded upon, interfered with, and,
in some instances, banned by the Federal Government and the devastating impact of these governmental actions continues to the present day;
(2) the religious practices of Native Americans are integral parts
of their cultures, traditions and heritages and greatly enhance the vitality
of Native American communities and tribes and the well-being of Native
Americans in general;
(3) as part of its historic trust responsibility, the Federal Government has the obligation to enact enforceable Federal policies which
will protect Native American community and tribal vitality and cultural
integrity, and which will not inhibit or interfere with the free exercise of
Native American religions;
(4) just as other religions consider certain sites in other parts of
the world to be sacred, many Native American religions hold certain
lands or natural formations in the United States to be sacred, and, in
order for those sites to be in a condition appropriate for religious use, the
physical environment, water, plants and animals associated with those
sites must be protected;
(5) such Native American religious sites are an integral and vital
part of, and inextricably intertwined with, many Native American
religions and the religious practices associated with such religions,
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including the ceremonial use and gathering, harvesting, or maintaining
of natural substances or natural products for those purposes;
(6) many of these Native American religious sites are found on
lands which were part of the aboriginal territory of the Indians but which
now are held by the Federal Government, or are the subject of Federal or
federally assisted undertakings;
(7) lack of sensitivity to, or understanding of, Native American
religions on the part of Federal agencies has resulted in the absence of a
coherent policy for the protection of Native American religious sites and
the failure by Federal agencies to consider the impacts of Federal and
federally assisted undertakings upon Native American religious sites;
(8) the Supreme Court of the United States, in the case of Lyng
v. Northwest Indian Cemetery Association, 485 U.S. 439 (1988) ruled that
the free exercise clause of the First Amendment does not restrict the
Government's management of its lands, even if certain governmental
actions would infringe upon or destroy the ability to practice religion, so
long as the Government's action does not compel individuals to act in a
manner which is contrary to their religious beliefs;
(9) the holding in the case of Lyng v. Northwest Indian Cemetery
Association creates a chilling and discriminatory effect on the free
exercise of Native American religions;
(10) the Supreme Court of the United States, in the case of
Employment Division v. Smith, 494 U.S. 872 (1990) extended the Lyng
doctrine to all "valid and neutral laws of general applicability" not
intended to specifically infringe upon religious practice and held that the
First Amendment does not exempt practitioners who use peyote in
Native American religious ceremonies from complying with "neutral"
State laws prohibiting peyote use, notwithstanding the chilling effect of
such laws upon their right to freely practice their religion;
(11) Native Hawaiians have distinct rights under Federal law as
beneficiaries of the Hawaiian Homes Commission Act, 1920 (42 Stat. 108)
and the Act entitled "An Act to provide for the admission of the State of
Hawaii into the Union", approved March 18, 1959 (73 Stat. 4);
(12) the United States trust responsibility for lands set aside for
the benefit of Native Hawaiians has never been extinguished;
(13) the Federal policy of self-determination and self-governance
is recognized to extend to all Native Americans;
(14) Congress has enacted numerous laws which regulate and
restrict the discretion of Federal agencies for the sake of environmental,
historical, economic, and cultural concerns, but has never enacted a
judicially enforceable law comparably restricting agency discretion for the
sake of the site-specific requirements associated with the free exercise of
Native American religions;
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(15) the lack of a judicially enforceable Federal law and of a
coherent Federal policy to accommodate the uniqueness of Native
American religions imposes unique and unequal disadvantages on Native
American religions, gravely restricting the free exercise of Native
American religions and impairing the vitality of Native American
communities and Indian tribes; and
(16) Congress has the authority to enact such a law pursuant to
section 8, Article 1, of the Constitution and the First and Fourteenth
Amendments.
SEC. 102. FEDERAL LAND MANAGEMENT; USE AND PRESERVATION.
(a) IN GENERAL.-Notwithstanding any other provision of law each
Federal agency shall manage any lands under its jurisdiction in a manner
that complies with the provisions of this Act.
(b) PLANNING PROCESS.-Each Federal agency involved in Federal or
federally assisted undertakings, including, but not limited to, activities
pursuant to the National Forest Management Act (16 U.S.C. 1600 et seq.),
and the Federal Land Policy and Management Act (43 U.S.C. 1701 et
seq.), shall as part of its planning process(1) consult with Indian tribes and Native Hawaiian organizations
identified pursuant to section 103, as well as Native American traditional
leaders who can be identified by the agency to have an interest in the
land in question;
(2) provide for notice of all Federal or federally assisted undertakings with the potential to have an impact on certain specified lands to
an Indian tribe, Native Hawaiian organization, or Native American
traditional leader if such tribe, organization, or leader places the agency
on notice, in writing, that it is interested in receiving notice of all such
undertakings;
(3) ensure that its land management plans are consistent with the
provisions and policies of this Act; and
(4) maintain the confidentiality of specific details of a Native
American religion or the significance of a Native American religious site
to that religion in accordance with the procedures specified in sections
107 and 108 of this Act.
(c) ACCESS.(1) IN GENERAL.-Unless the President determines that national
security concerns are directly affected, in which case the provisions of
section 105 shall apply, Native American practitioners shall be permitted
access to Native American religious sites located on Federal lands at all
possible times, when not prohibited by anotherauthorized land use, including
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the right to gather, harvest, or maintain natural substances or natural
products for Native American religious purposes.
(2) PROHIBITION AGAINST VEHICLES.-Paragraph (1) does not
authorize the use of motorized vehicles or other forms of mechanized
transport in roadless areas where such use is prohibited by law, nor affect
the application of the Endangered Species Act, except as provided for by
section 501(b) of this Act.
(3) TEMPORARY CLOSING.-Upon the request of an Indian tribe,
Native Hawaiian organization, or Native American traditional leader, the
Secretary of the department whose land is involved may from time to
time temporarily close to general public use one or more specific portions
of Federal land in order to protect the privacy of religious cultural
activities in such areas by Native Americans. Any such closure shall be
made so as to affect the smallest practicable area for the minimum period
necessary for such purposes.
(d) REGULATIONS.-The Secretary of the Interior, in consultation
with Indian tribes and Native Hawaiian organizations, shall promulgate
uniform regulations relating to(1) Federal planning processes pertaining to the management, use
or preservation of land; and
(2) notice to and consultation with Indian tribes, Native Hawaiian
organizations, Native American traditional leaders and Native American
practitioners as required by sections 103 and 104 of this Act.
The regulations shall be sufficiently flexible to enable consultation
to meet the unique needs of Indian tribes, Native Hawaiian organizations,
Native American traditional leaders and Native American practitioners.
SEC. 103. NOTICE.
(a) IDENTIFICATION OF LANDS BY SECRETARY.(1) IN GENERAL.-For the purpose of assuring that a governmental agency properly determines whether a proposed undertaking will
have an impact on the exercise of a Native American religion and which
affected parties should be provided notice of a proposed undertaking, the
Secretary of the Interior, in conjunction with tribal governments, shall
identify land areas with which an Indian tribe has aboriginal, historic, or
religious ties.
(2) ONGOING IDENTIFICATION.-Paragraph (1) does not
preclude a tribal government from continuing to conduct an ongoing
identification process, which may supplement the process required by
this subsection.
(b) DUTY OF AGENCIES.(1) TRIBAL LANDS.-Before a governmental agency proceeds on
lands identified pursuant to subsection (a) with any Federal or federally
assisted undertaking that may have an impact on the exercise of a Native
American religion, the agency shall provide a geographical description
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of the lands affected by the undertaking (including information on metes
and bounds of the lands in question, where available) and a description
of the undertaking to(A) the Secretary of the Interior;
(B) each Indian tribe which has aboriginal, historic, or religious
ties to the land affected by a proposed Federal or federally assisted
undertaking; and
(C) each Native American traditional leader known by the agency
who may have an interest in the land affected by the proposed undertaking.
(2) LANDS IN HAWAII.-Before a governmental agency proceeds
on lands in the State of Hawaii with any Federal or federally assisted
undertaking that may have an impact on the exercise of a Native
American religion, the agency shall publish a geographical description of
the lands affected by the undertaking (including information on metes
and bounds of lands in question, where available) and a description of
the undertaking in a newspaper of general circulation for a period of 2
weeks.
(3) DOCUMENTATION.-The governmental agency shall fully
document the efforts made to provide the information to Indian tribes,
Native Hawaiian organizations and Native American traditional leaders
as required by this section or any applicable regulations, guidelines, or
policies.
(c) NOTICE BY TRIBE.(1) IN GENERAL.-Within [901 60 days of receiving the notice
provided under subsection (b), or within the time limit of any comment
period permitted or required by any Federal law applicable to the Federal
or federally assisted undertaking, whichever is later, an Indian tribe,
Native Hawaiian organization, or Native American traditional leader
invoking the protection of this title [may] must provide notice to the
governmental agency whether the proposed Federal or federally assisted
undertaking may result in changes in the character or use of one or more
Native American religious sites which are located on lands with which
the Indian tribe or Native Hawaiian organization has aboriginal, historic,
or religious ties.
[(2) No DTTO ESPOND. Paragraph (1) dees R.et impose a
duty upen anty Indian kbe, Nafi~e Hawaiian organization, zr Native
Ameriean traditienal leader te respend to a"y nifi under this seefin.1
(3) ADDITIONAL INFORMATION.-The Indian tribe, Native
Hawaiian organization, or Native American traditional leader acting
pursuant to paragraph (1) may also provide the agency with information
as to any Native American traditional leaders or practitioners who should
be included in the notice and consultation requirements of this section
and section 104.
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(d) [901 60-DAY PROHIBITION AGAINST ACTIVITY FOLLOWING NOTICE TO TRIBES.-No action to approve, commence, or
complete a Federal or federally assisted undertaking that is subject to this
section shall be taken by a governmental agency for a period of 90 days
following the date on which notice is provided under subsection (b) to
Indian tribes and Native Hawaiian organizations unless or until(1) the matter is resolved pursuant to the procedures of this Act;
(2) the period of consultation required under section 104 has been
completed; or
(3) all parties entitled to [sueh] notice under S. 102 (b)(2) consent
to a shorter time period.
SEC. 104. CONSULTATION.
(a) IN GENERAL.(1) EFFECT OF NOTICE BY TRIBE.-If an Indian tribe, Native
Hawaiian organization, or Native American traditional leader indicates
in writing within [901 60 days of receiving notice under section 102, or
within the time limit of any comment period permitted or required by
any Federal law applicable to the Federal or federally assisted undertaking, whichever is later, that a Federal or federally assisted undertaking
[will a I may alter [e disturb] the integrity of Native American religious
sites or the sanctity thereof, or interfere with the access thereto, or
adversely impact upon the exercise of a Native American religion at a
Native American religious site, or the conduct of a Native American
religious practice, except as provided in paragraph (2), the governmental
agency engaged in the Federal or federally assisted undertaking shall
immediately discontinue such undertaking in the vicinity of the
disturbance to traditional Native American religious exercise, until the
agency performs the duties described in paragraphs (3) and (4).
(2) INADVERTENT DISCOVERY.-If in the process of a Federal
or federally assisted undertaking, a Native American religious site is
inadvertently discovered, the governmental agency engaged in the
undertaking shall immediately discontinue such undertaking in the area
of discovery until the agency performs the duties set forth in paragraphs
(3) and (4).
(3) CONSULTATION.-The governmental agency shall consult
with any interested party, including Native American practitioners with
a direct interest in the Native American religious site in question,
concerning the nature of the adverse impact and alternatives that would
minimize or prevent an adverse impact, including any alternatives
identified by an Indian tribe, Native Hawaiian organization, or Native
American traditional leader that has filed a written objection under this
subsection. The agency shall receive comments under this section for 60 days
from the date of its receipt of notice from an interested party, unless all parties
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who have filed written objections under this subsection and the involved agency
agree to extend this consultation period.
(4) EVALUATION OF COMMENTS.-The governmental agency
shall prepare and make available to the tribe, organization or traditional
leader, as well as Native American practitioners who have been involved
in the consultation process, a document evaluating and responding to the
comments received. The document shall include an analysis of adverse
impacts upon the site and the use thereof and an analysis of alternatives
to the proposed action, including any alternative offered by an Indian
tribe, Native Hawaiian organization, or Native American traditional
leader submitting a written objection under paragraph (1) and a no action
alternative. The agency shall have 60 days from the close of the consultation
period required by paragraph(3) to prepare this report.
(5) ADDITIONAL INFORMATION.-In any case where the
governmental agency is also required to prepare a document analyzing
the impact of its undertaking or decision pursuant to the National
Environmental Policy Act (43 U.S.C 4321 et seq.), the National Historic
Preservation Act (16 U.S.C. 470 et seq.) or any other applicable law, such
agency shall incorporate the analysis required by this section into the
contents of the document.
(b) CASES WHERE SECRECY IS REQUIRED.(1) IN GENERAL.-In the case of those Indian tribes whose
traditional religious tenets prohibit disclosure of information concerning
their Native American religious sites or religious beliefs or practices, and
mandate secrecy and internal sanctions to enforce those prohibitions, and
where the tribal government of the affected Indian tribe so certifies and
invokes this subsection(A) the tribal government shall not be required to reveal the
location of the Native American religious site or in what manner the
undertaking would have an impact on the site or any information
concerning their religious beliefs or practices;
(B) the tribal government shall not be required to explain in what
manner any proposed alternative is or is not less intrusive upon the
adversely affected Native American religious practice or religious sites
which may be adversely affected than the original proposed Federal or
federally assisted undertaking; and
(C) in engaging in consultation and preparing any document
required by this Act, the governmental agency shall not include an
analysis of adverse impacts upon the site or the use thereof or the Indian
tribe's religious beliefs and practices.
(2) AFTER CONSULTATION.-If after consultation(A) the governmental agency agrees to pursue a less intrusive
alternative proposed by the Indian tribe or some other alternative which
the Indian tribe agrees would be less intrusive; or
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(B) if no alternative is identified which the Indian tribe agrees is
less intrusive;
the governmental agency shall be deemed to have met its
obligation to consider and pursue the least intrusive alternative under
this Act in regard to the objection raised to the Federal or federally
assisted undertaking by the Indian tribe invoking this subsection.
(c) RULE OF CONSTRUCTION.-Where the provisions of
subsection (b) have been invoked, those requirements shall control in all
circumstances and shall supersede any conflicting provisions in this Act
or any other provision of law.
(d) DISCLOSURE REQUIRED.-Within 30 days of receipt of any
written objection under subsection (a), the governmental agency
proposing the Federal or federally assisted undertaking which gave rise
to that notice shall disclose to and shall make available to the objecting
party, all plats, maps, plans, specifications, socioeconomic, environmental,
scientific, archaeological or historical studies, and comments and
information in that agency's possession bearing on said undertaking.
(e) SPECIAL RULE FOR PUEBLOS REGARDING STANDING.-In
the case of a proposed Federal or federally assisted undertaking affecting
the management, use, or preservation of public land involving potential
adverse religious impacts on any of the Indian pueblos of New Mexico
or any of their religious sites, the only party with standing to file an
objection or participate in consultation under this section, or to file an
action under section 105 or 501, shall be the governor of the affected
pueblo or the governor's designee.
SEC. 105. BURDEN OF PROOF.
(a) IN GENERAL.(1) BURDEN ON AGGRIEVED PARTY.-Except as provided in
subsection (b), in any action brought under section 501(a), the aggrieved
party shall have the burden of proving that the Federal or federally
assisted undertaking or the State action having an impact upon the
management, use, or preservation of public land, is posing or will pose
a substantial threat of undermining or frustrating a Native American
religion or a Native American religious practice.
(2) BURDEN ON AGENCY.-If the aggrieved party meets its
burden of proof under paragraph (1), the Federal agency or State shall
have the burden of proving that the governmental interest in the Federal
or federally assisted undertaking or the State action is compelling.
(3) LEAST INTRUSIVE COURSE OF ACTION.-If the aggrieved
party fails to meet its burden of proof under paragraph (1), but establishes that the Federal or federally assisted undertaking or the State
action will alter [er disturb] the integrity of a Native American religious
site or the sanctity thereof, or will have an adverse impact upon the
exercise of a Native American religion or the conduct of a Native
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American religious practice, or if the Federal agency or State meets its
burden of proof in paragraph (2), the Federal agency or State shall have
the burden of proving that it has selected the course of action least
intrusive on the Native American religious site or the Native American
religion or religious practice.
Kb) CASES 4WHERE SECRECY IS REQIRED. in the ease of any
proczcding involying a Naiv Amcican refigietis site er asseiated
rceligieus praetieca of an Indian trbe desefibed in seefien 104(b), if We~
indian tFib
R tCObj
the
FAtE
FMdEEaT faederally assisted tdetaking
.
r
acState basddoes
upmn any
grunds
of
speeified
pthe in scthin 494a), the
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.
shall hAvcthc burden ef
propvn that
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(4) it has a compeling iftfprt in pofuing theFdra or
federally assisted undertaki
g rthe State aetin as originally prpoeed
(2) it is essential that the Federal agefncy'a or State's eompelling
interest be furthcred as eriginally propesed; and
p (3) none f th less intr andsc ltmatie (if any) ibdentifid in the
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(c) FAILURE OF AGENCY TO MEET BURDEN.-If a Federal
agency or State does not meet its burden of proof under this section, it
shall not proceed with the proposed undertaking in the vicinity of the
religious infringement complained of. If partial cession of the proposed
undertaking is unfeasible, the entire undertaking shall not proceed. For
purposes of this section and section 501, the phrase burden of proof'
means the burden of production and the burden of persuasion.
(d) ESTABLISHMENT OF ADMINISTRATIVE PROCEDURE.(1) IN GENERAL.-A Federal agency [may] shall, by regulation,
establish an administrative procedure to implement the requirements of
this section.
(2) EXHAUSTION REQUIREMENT.-An aggrieved party must use
a procedure established under paragraph (1) before filing an action in a
Federal court pursuant to section 501 (a).
(3) NEW FACTUAL FINDINGS.-If an action is filed in Federal
court after exhaustion of administrative remedies, the court shall not
defer to the factual findings of the Federal agency, but shall make its own
factual findings based upon the record compiled by the Federal agency
as well as other evidence that may be permitted by the court under
Federal law.
[Sections 106-109 have not been reviewed and are not included here.]
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SEC. 501. JURISDICTION AND REMEDIES.
(a) IN GENERAL.-Any appropriate United States district court
shall have original jurisdiction over a civil action for equitable or other
relief, including damages, brought by an aggrieved party against the
United States or a State to enforce the provisions of this Act.
(b) BURDEN OF PROOF.(1) IN GENERAL.-Except as provided in titles I through III, if an
aggrieved party meets the burden of proving that a governmental action
restricts or would restrict the practitioner's free exercise of religion, the
governmental authority shall refrain from such action unless it can
demonstrate that application of the restriction to the practitioner is
essential to further a compelling governmental interest and the application is the least restrictive means of furthering that compelling governmental interest.
(2) SPECIAL RULE FOR NATIVE AMERICAN PRACTITIONERS.-The burden of proof for a Native American practitioner is a
showing of [aiy cvideec that a restr~in ] evidence which, if standing
alone before the introductionof evidepce to the contrary, would supporta finding
that a realisticand substantialthreat of restrictionupon the practitioner's free
exercise of religion exists as a result of Federal or State action. Native
American practitioners may elect to provide testimony about th~eir beliefs
in camera or in some other protective procedure.
(c) ATTORNEY'S FEES.-An aggrieved party who is a prevailing
party in any administrative or judicial proceeding brought pursuant to
this Act shall be entitled to attorney's fees, expert witness fees, and costs
under the provisions of section 504 of title 5, United States Code, and
section 2412 of title 28, United States Code.
Jody Neal-Post

